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wp 3831.15 sxw

WRIT PETITION NO.3831 OF 2015
CORAM : B.R.GAVAI & A.S.GADKARI, JJ

DATE : APRIL 15, 2015

|2l T IE S = F Needless to state that either to vote or contest the election is neither a
commen law right nor a fundamental right, but purely statutory right.

ke

wp 1753-15
WRIT PETITION NO.1753 OF 2015
[CORAM : R.M.BORDE AND SUNIL P.DESHMUKH, J.J |
DATE : 13th February, 2015
Court's non interference when election process is already on,

Para. 1 - Since process of election has commenced and today is the date for declaring
final list of contesting candidates, in view judgment of the Supreme Court in the matter of
“S8hri Sant Sadguru Janardan Swami (Moingiri Maharaj) Sahakari Dugdha Utpadak
Sanstha and Another V. State of Maharashtra and Others" reported in {2001) 8 SCC
509, no interference is called for in the present writ petition. In view of this, writ petition
stands disposed of keeping open option for the petitioner to raise challenge to the election
in accordance with provisions of Maharashtra Co-operative Societies Act

[ SUNIL P.DESHMUKH, J.J.] [R.M.BORDE, J |

Hrded
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2073.2015 WP
WRIT PETITION NO.2073 OF 2015
CORAM : RAVINDRA V.GHUGE, J.
DATE . 24th February, 2015

Para.4 - "20 The Division Bench of this Court at Nagpur has adopted a similar view in
Writ Petition No.3781 of 2014 and companion matters in its order dated 03-12-2014. So
also, the Division Bench of this Court {Aurangabad Bench) in the matter of Manik
Baburao Kale Vs. The State of Maharashira and others in Writ Petition No.11202 of 2014
with Civil Application No.296 of 2015 and Writ Petition 7171 of 2014 decided on 21 0]
2015 has disposed off the petition and has declined to cause any interference in the
ongoing election process,

EEE R

wp.1715-2015
WRIT PETITION NO.1715 OF 2015
CORAM : NARESH H PATIL & A.S.GADKARI, J.J.
DATE : 2nd March, 2015

wEfrerar fag wwae afier ¥ wiesems

Para.5 - " syamiss in view of the amended provisions of the Maharashtra Co-operative
Societies Act, the Election Authority has been constituted to elect the Chairman of the
Petitioner No.2 Someshwar Sahakari Sakhar Karkhana Ltd. The Respondents are
directed to take appropriate steps to declare the election of the Chairman of Pelitioner
No.? Someshwar Sahakari Sakhar Karkhana Ltd., as illegal and set out the programme of
election of the Chairman within stipulated time ............. "

Fhkdkd
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WRIT PETITION NO.2193 OF 2015
CORAM : B.P.DHARMADHIKARI AND S.B.SHUKRE, JJ.
DATE : 06 MAY, 2015
Interpretation of Sec.77-A(1) (b-1)

Prima facie it is seen that show cause notice dated D4/04/2015 was under Section
77-A(1)(b-1) of the Maharashtra Co-operative Societies Act, 1960. The action appears to
have been taken under the provisions of Section77-A(1){b). Sub-section (b-1) operates
when thete is stalemate in the executive committee or it has ceased to function. Sub-
section (b) is available when tenure of elected body expires and there is failure to elect the
new members.

Frkrked

WRIT PETITION NO.2515 - 3583 OF 2015
CORAM : B.R.GAVAI & A.S.GADKARI, JJ
DATE : APRIL 8, 2015
Interpretation of Sec.27 & 73 CA

Para.14 - Section 27 deals with voting powers of a member. Sub-section 10 thereof
provides that if a member has taken loan from the society, such member whenever he is
defaulter as provided in the explanation to clause {i) of sub-section 1 of section 734, has
no right to vote in the affairs of the society.

Para.15 - Section 73 CA provides for disqualification of the committee and its member,
Sub-section {1) provides that without prejudice to the other provisions of the Act or the
rules made thereunder in relation to the disqualification of being member of a committee,
no persen shaill be eligible for being appointed, nominated, elected, co-opted or for being a
member of a committee, if he is a defaulter of any society. The explanation to the said
clause provides various eventualities in which a member has to be termed as defaulter.
Since we are dealing with a District Central Cooperative Bank, explanation (f)] would be
relevant for the present purpose. Explanation (f) provides that in the case of District
Central Co-operative Bank, a member shall be disqualified, if he is a person who
represents a society other than a primary agricultural credit cooperative society on the
board of a District Central Co-operative Bank or the State Co-operative Bank, if the
society to whom he represents has committed a default towards the payments of such
bank for a period exceeding 90 days. It further provides that a person who is defaulter of
@ primary agricultural co-operative credit society or is an office bearer of defaulting
prnimary agricultural co-operative credit society shall also be disqualified.

Para.16 - No doubt that section 73CA deals with disqualification of committee and its
members. However, clause 10 of Section 27 which deals with right to vote specifically
refers to explanation to clause (i) of sub-section (1) of section 73CA. It can thus clearly be
seen that the legislature by reference has brought explanation of clause (i) of sub-section
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(1) of Section 73CA, in sub-section 10 of section 27. As such the provisions as containcd
in explanation to clause (i) of sub-section (1} of section 73CA will have to be read as if it is
a part of sub-section 10 of section 27, in so far as voting right is concerned. Explanation
() to clause (i) of sub-section(l} of Section 73 CA carves out the class of a "primary
agricultural credit co-operative society” as against "other primary society”. The Statute
itself has given special treatment to the primary agricultural credit co-operative societies.
The statute itself provides that thought primary agricultural credit co-operative secicty is
disqualified, it will still have voting right. The only rider is that in case of primary
agricultural credit co-operative society, its representative cannot be a person who is
defaulter of primary agricultural credit co-operative society or is an office bearer of
defaulting primary agricultural credit co-operative society. However, in case of all other
primary society except the primary agricultural credit co-operative society, itls
representative not being entitled to voting if the society to whom he represents has
committed default towards payment of bank for a period exceeding 90 days. It thus be
clear that the Legislature in its wisdom has carved a special class of primary agricultural
credit co-operative societies as against the other primary societies for giving a special
treatment. ...

L2 st

WRIT PETITION NO.B420 OF 2015
CORAM : R.G.KETKAR, J.
DATE : 215T AUGUST, 2015
Interpretation of Sec.26

Para.7 - Perusal of 2 proviso lays down that in case of increase in minimum
contribution of member in share capital to exercise right of membership, the society has
to give due notice of demand to the members and give reasonable period to comply with i1
In the present case, bye-law No.3 was amended and the face value of the share of
individual member was increased to Rs.200/- from Rs.25/- and as far institutional
members are concernied, face value of share was increased to Rs.2,000/- from Rs.100/-
and members were called upon te pay remaining amount on or before 317/03/2014.
However, no material is produced on record to indicate that as per 2n proviso to Section
26, notices were issued to the individual members as also institutional members calling
upon them to comply requisition in the notice by paying the deficit amount of share. In
view of 2m proviso to Section 26, 1 do not find that first respondent committed any error in
passing the impugned order. Hence, Petition fails and the same is dismissed.

*kkEkk
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WRIT PETITION NO.4445 OF 2015

CORAM : R K.DESHPANDE, J.
DATE : 20TH OCTORBER, 2015
Interpretation of Sec.26
...................... The challenge is on the ground that in terms of the amended bye-
laws of the Socciety on 19.11.2010 and 26.04.2013, the members holding 5 shares of
Rs.25 each are entitled to vote in the elections, whereas the members holding 5 shares of
Rs.125 each are entitled to contest the election in question.

"In terms of sub-section (1), it is apparent that the member shall be entitled to
exercise such right as provided in the Act, rules and by-laws. In view of this, the eligibility
of the member to exercise the right is to be determined in accordance with the bye-laws of
the society. However, second proviso below sub-section (1) states that in case of increase
in minimum contribution of member in share capital to exercise right of membership, the
society shall give a due notice of demand to the members and given reasonable pericd to
comply with it. So, the provision of bye-laws in subject to second proviso below sub-
section (1) of Section 26."

ssesenesscee..... The absence of such averment in the petition becomes fetal and
it fails to make out any case to exclude the names of such members from the list of validly
nominated .....................

ik d

WRIT PETITION NO.2469 OF 2015
CORAM : R.M,.SAWANT, J.
DATE : 19TH March, 2015

Defaulter

Para.3 - e, The reading of the said clauses therefore discloses that the
default has to be in respect of any society and not qua the society of which the elections
are to be held. The object behind the said provision appears to be that a defaulter should
not be permitted to contest the elections of any society. in so far as the instant case is
concerned, it is squarely covered by subsection (1)(iii) which posits that any person held
responsible under Section 79 or 88 or has been held responsible for payment of costs of
inquiry under section 85 is held to be a defaulter. The said provision obviously cannot
apply only in respect of a default committed of the society of which the elections are held
but applies in respect of a default qua any society in respect of which an order under
Section 79 or 88 has been passed. Since in the instant case, an order under Section 88 is
admittedly passed against the Petitioner though in respect of some other society and the
Petitioner is held liable for recovery of the amount, in my view, upholding the objection
raised by the Respondent No.4 herein by the returning officer cannot be found fault with.

e e e e
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WRIT PETITION NO.8066 OF 2015

CORAM : R.M.SAWANT, J.
DATE : 29th APRIL, 2015
Defaulter

Para.7 - In so far as the second submission is concerned, as reading of Section 73CA(1)
discloses as to who can be termed as defaulters. In so far as the housing societies arc
concerned, they are covered by clause [¢] which posits that a person is a defaulter if he
has not paid the amount within 3 months of the notice being served upon him. In the
instant case, it is an undisputed position that the notice was issued cn 14.10.2013 and
they have paid the amount on 28.02.2014 which is beyond the period of 3 months and
therefore the rigors of Section 73 CA(l)(e) would apply to the Petitioners and the
Petitioners are therefore defaulters within the meaning of Section 73CA. In so far as the
letter addressed by the Respondent No.2 is concerned, since the Petitioners are the
Secretary and the Joint Secretary, they cannot be expected to address the letter to the
authorities, and hence the Respondent No.2 was required to address the letter to the
authorities as well as the Petitioners. In so for a s the last submission is concerned, it is
required to be noted that Section 78A(b) itsell provides that a member who has been so
removed shall not be eligible to be re-elected, re-co-opted or re-nominated as a member of
any committee of any society till the expiry of period of next one term of the committee
from the date on which he has been removed. The 'next term" would have to be the term
or tenure of the Managing Committee which in the instant case is of 5 years, therefore
the disqualification for five years of the Petitioners, cannot be found fault with having
regard to the provisions of Section 78A(b) of the said Act.

ki

WRIT PETITION NO.4233 OF 2015

CORAM : SUNIL P.DESHMUKH, J.
DATE : 23RD APRIL, 2015
Scrutiny
Para.4 - .ocieceinranns that relevant date is the last date for filing nomination and no
corrective action thereafter is permissible and since in this case corrective action is sought
to be taken by candidate himself on the date of scrutiny, .....c...........u0.

Para.6 - Learned Assistant Government Pleader submits that, according to directives
issued by election commission from time to time and further that enquiry at the stage of
nomination being of summary nature, no fault can be found with the impugned order, for,
election officer has gone by the documents and averments on record. He submits that the
petitioner did not object to the provisional voters’ list which included name of respondent
no.4 nor has he filed any proceedings against finalization of voters’ list. In such a casc,
election officer has passed the impugned order correctly.

Para.7 - Taking into account that respondent no.4's name appeared in the provisional as
well as final voters' list which went un-objected before the concerned authority and that
along with nomination, requisite documents showing eligibility have been filed by
respondent no.4 veracity of which though is sought tobe .......................

ki
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WRIT PETITION NO.4371 OF 2015
CORAM : SUNIL P.DESHMUKH, J.
DATE : 24th APRIL, 2015
Scrutiny

Para.2 - Central thrust of the objection, being raised by Mr.Dhorde leaned senior
advocate is that the audit report of respondent no.6 society on which reliance is sought to
be placed by respondent no.7 is of 'C' category for the year 2009-2013 and as such,
respondent.

Para.5 - In the face of situation as above and considering the scope of the enquiry
required at the stage of scrutiny of nomination, the election officer appears to have taken
into account that the documents which have been annexed with nomination paper depict
that respondent no. 6 society's audit report is of 'B’ category. In such circumstances,
further probe at this stage was not expected by the election officer.

WRIT PETITION NO.4510 OF 2015
CORAM : SUNIL P.DESHMUKH, J.
DATE : 27th APRIL, 2015
Bcrutiny

Para.4 - In view of aforesaid position, the petition involves disputed questions of fact. The
election officer has gone by documents, as they appeared at the stage of scrutiny. A
deeper probe at that stage is not expected from the election offiCer. .....vuvvevserieieeeiennnn

Srikdeded

WRIT PETITION NO.1778 OF 2015
CORAM : ANOOP V.MOHTHA, J.
DATE : 20 FEBRUARY, 2015

Bcrutiny

Para.3 - The Petitioner’s nomination was rejected, though supported by all the relevant
documents, as required for filing the nomination to contest the election, being belonging
lo “other backward category”, as required under Section 73B of the Maharashtra Co-
operative Societies Act, 1960 (for short, “the MCS Act”) and the Rules in the Maharashtra
Co-operative Socicties [Election to Committee) Rules, 2014 (for short, “the MCS Rules,
2014%). Respondent No.1 - the District Co-operative Election Officer, rejected the
Nomination Form, without giving opportunity and/or to correct the bonafide mistake of
not signing the verification/affidavit clause () of the Nomination Form.

Para.4 - In my view, the provisions of Section 73B and 73C of the MCS Act and Rule 21(3)
and Rule 25(2)(c) and specifically 25(4) and proviso to Clause 5 the MCS Rules, 2014,
have been totally overlooked. This is not read to mean that, the Returning Officer is not
under obligation to see the full compliances, as per the mandate of the provisions. For
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the defect of this nature, instead of giving opportunity to correct the same, should not
have denied and /jor rejected the Nomination Form, as done in the present case. The
provisions itself provide that the Returning Officer shall not reject any Nomination papers
on any defect, which is not substantial character (Rule 25(4)). The missing sighature,
only in Clause { ¢ ] of the Nomination Form, in my view, is not defect of substantial
character. There is no objection raised by anybody else, in this regard. The decision of
the Returning Officer, to reject the said Nomination Form of the Petitioner, in my view, is
liable to be quashed and set side.

Para.5 - A Division Bench of the Court in Anant Janardan Patil Vs. State of Maharashtra &
Ors’ though dealing with the provisions of Bombay Village Panchayats Act 1958 but, in
similarly situated position, where the Nomination Form was rejected on technical ground.
not annexing the caste certificate, and held that the defect was not substantial character,
therefore, set aside the order of rejection of nomination paper. In the present case, as
recorded above, there is one mission signature at Clause No. (¢) of the Nomination Form,
when the other substantial documents on the part of the record, justified the caste claim,
therefore, order dated 11 February 2015 is required to be quashed and set aside.

kwkk

WRIT PETITION NO.4221 OF 2015
CORAM : R M.SAVANT, J.
DATE : 29w APRIL, 2015
Scrutiny

Para. 1 - The Writ Jurisdiction of this Court is invoked against the order dated
15.04.2015 passed by the Returning Officer of the Kolhapur District Central Co-operative
Bank Ltd., Kolhapur, by which order, the objection to the nomination of the Respondent
No.4 was rejected and for which rejection, the authority has observed that no reasons are
required to be given.

Para. 2 - The Leaned Counsel appearing on behalf of the Petitioner would contend that
since no reasons are given, the order passed by the Returning Officer is vitiated on the
said ground. In my view, it is not possible to accept the said contention urged on behalf
of the Petitioner having regard to the scheme encompassed in Section 25 of the
Maharashtra Co-operative Socicties (Election of Committee) Rules 2013, and especially
sub Rule (6) thereof, which mandates the reasons to be given only in respect of the
rejection of the nomination. On behalf of the Petitioner reliance is sought to be placed on
Rule 21 of the said Rules. In my view, the said Rule can hardly said to further the case of
the Petitioner. In fact it fortifies the reason mentioned by the Returning Officer in the
impugned order as regards the fact that no reasons are required to be given for
acceptance of the nomination which can be seen from Rule 21(2) of the said Rule.

e e i



WRIT PETITION NO. 2510 OF 2015
CORAM : RAVINDRA V.GHUGE, J.
DATE : March 04, 2015
Case Law on “Voters’ List”

Para.8 - .cicovesnnns learned Division Bench of this Court has passed an corder on
03.03.2015, in Writ Petition No.1894 of 2015, wherehby the voters’ list was directed to be
properly prepared and till such preparation was done, the election programme was not to
be published. ..ovviiveciecennns

WRIT PETITION NO.7195 OF 2015
CORAM : RM.BORDE & P.R.BORA, JJ.
DATE : 11t August, 2015
Case Law on “Voters’ List”

Para.12 - ..ccoveeerrenseenaneee.The edifice of valid election is built on valid list of voters and
where there is wholesale exclusion of members from final list of voters, shockingly to the
extent of 97% on unjustifiable grounds, the High Court cannet imprudently refuse to
exercise extraordinary jurisdiction and observe that since the election process has started
the dispute should be resolved through election petition.............ocoivinnn

Para. 13 - In the instant matter, as also in the reported case, about 90% of the members
have been kept away from the process of election. There is no compliance of the mandate
contained in proviso to Sub-section (1) of Section 26 of the Act. The petitioner and other
members have not been given any notice in respect of increase in minimum contribution
of the members in share capital nor they were called upon to deposit amount of difference
in share amount within reasonable period by issuing individual notice. The by-laws of the
society provide for mode of service of notice, which has not been adhered to in this matter.
Mere publication of notice in the news paper is not a compliance and what is
contemplated under the proviso to sub-section (1) of Section 26 is, due notice of demand
to the members and to give reasonable period to comply with the demand.

i e e e
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WRIT PETITION NO.2567 OF 2015
CORAM : R.M.SAVANT, J.
DATE : 184 MARCH, 2015
Case Law on “Votera' List”

Para.13 - ....... resssresnns iR the judgment of the Division Bench of this Court in Dhondiba
Parshuram Lakade’s case (supra), the District Election Officer obviously cannot include
the name of a person whose name does not appear in the membership register of the
Respondent No.1 society...................

Htedkd
WRIT PETITION NO.4973 OF 2015
CORAM : R.M.SAVANT, J.
DATE : 08t JUNE, 2015

Case Law on “Voters’ List”

Para. 1 - ...ccnvvviniens is the voters list prepared for the elections which took
place......ccooveeeenne. The second document is a report submitted by the Regional
Deputy Director, Hand-loom, Solapur based on the I-form, wherein the number of
members is shown as 5008.

wrdedrdedr

WRIT PETITION NO. 11413 OF 2015
CORAM : RM.BORDE & A.1.S.CHEEMA, JJ.
DATE : 30t NOVEMBER, 2015
Case Law on “Voters’ List”

Para. 2 - ...cciiiciicmann. ««.The society has explained to the Registrar that the names of
petitioners and other members do not find place on the register 1’ maintained in ‘J' form,
There is no clarity as to when membership is conferred on those members. It is further
pointed out that there is no proof in respect of deposit ol share amount by such of those
members. Thus, it has been clarified that inclusion of such 94 members is contrary to
the provisions of the Maharashtra Co-operative Societies Act. During the course of
hearing also it has not been pointed out by producing any evidence that petitioners and
stch other members have deposited share amount with the society or that their names
appear in the T register. ..................

e sk
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WRIT PETITION NO. B72 OF 2015
CORAM : B.R.GAVAI & A.S.GADKARI, JJ.
DATE : 17w APRIL, 2015
Case Law on “Voters’ Liat”

Para. 9 - The learned Senior counsel, relying upon a Judgment of the leamed Single
Judge of this Court in the case of Rajan Dinkarrao Pharate & Ors. Vs. State of
Maharashtra & Ors. 997 (supp.) Bom. C.R.203 and of the Division Bench of this Court
in the case of Eknath Ashiram Alekar & Ors. Vs. State of Maharashtra & Ors. 1989 (3)
Bom. C.R.165 and submits tat when the ineligible members are enrolled in wholesale and
when eligible members are deprived of their right to hold in wholesale, this Court would
not be powerless in exercise of inherent jurisdiction under Art.226 of the Constitution to
restrain the respondents from conducting the elections on the basis of an electeral roll
which censists of thousands of ineligible voters.

Para. 12 - ............ it is well-settled position of law that this Court would be very slow in
interfering with the election process. However, it is equally settled that the said rule is a
rule of sell-restraint and no hard and fast rule can be made in that regard.

Para. 13 - . .............. “ No doubt the High Court is always slow and sparingly invokes is
jurisdiction under Article 226 of Constitution of India when there is challenge to preparation
of voters list but where the exceptional and extraordinary case is made-out that the entire
exercise of election would be farce if the process of election is completed on the basis of
grossly invalid voters list depriving majority of members of the society from exercising right
to vote, in my view, case is made out for invoking extraordinary jurisdiction under Article
226 of Constitution of India and the interference by this Court. The edifice of valid election
is buiit on valid list of vaters and where there is wholesale exclusion of members from final
list of voters, shockingly to the extent of 97% on unjustifiable grounds, the high Court cannot
imprudently refuse to exercise extraordinary jurisdiction and observe that since the election
process has started the dispute should be resolved through election petition..................

................... the non-exercise of jurisdiction in the electoral matters is a rule of
jurisprudence and not a rule of jurisdiction. It has been held that where the exceptional
and extraordinary case is made out that the entire exercise of election would be farce if
the process of election is completed on the basis of the same the case made out for
invoking extraordinary jurisdiction under Article 226..................

Para.20 - We find that promoting such large number of ineligible members, to participate
in the election would be permitting the elections to be held on the basis of the electoral
roll which consists of a huge members and ineligible persons. We find that this is an
exceptionally deserving case wherein this Court needs to exercise its powers under Article
226 of the Constitution.

Wik
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WRIT PETITION NO.1786 OF 2015
CORAM : ANOOP V. MOHTA, J.
DATE : 26 FEBRUARY, 2015
Case Law on “Voters’ List”

Para.6 - The element of giving opportunity to all the parties is inherent at every state of
any procedure of determination of rights of the parties. Here, there is specific provisions
available for the concerned officers to consider each claim or objection and giving his
decision thereon in writing, after receipt of the claims and objections. The final voter list
need to be published thereafter. The said final list will be the list for the election of the
Society, subject to completion of other formalities within the prescribed period. The
Election Programme need to be published thereafter.

Para.9 - Two stages of an election to a particular Society has been recognized and
elaborated. The cobjection of voter list and the procedure to be followed, just cannot be
overlocked by the Authorities. They must deal with the same by following the due
procedure of law, including giving reasons at every necessary steps where the rights of
voters and of the Society and of Objectors, are required to be dealt with by giving
“decision”, mandate the Authority to pass reasoned order, while dealing with the
objections so raised. ..........

Tk EkR

WRIT PETITION NO.1511 OF 2015
CORAM : R.K.DESHPANDE, J.
DATE : 20th APRIL, 2015
Case Law on “Voters’ List”

Para.3 - .coevervennemsnsnsennes It is not disputed by the respondents that such an order was
passed without granting hearing to the petitioners. The point is concluded by two
decisions of this Court. i) Balasaheb s/o. Kondiram Pawar and vs. The State of
Maharashtra and others, reported in 1999(3) Mh.L.J.982 and ii) Judgment delivered in
the case of Sou.Kendale Ujjwala Ashok and others vs. The State of Maharshtra and
others, in Writ Petition No.1313 of 2015, decided on 27% February, 2015, [t has been held
in this judgment that without hearing, such deletion could not have been made. The
petition, therefore, needs to be allowed.

kEkEE
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WRIT PETITION NO.1513 OF 2015
CORAM : ANQOP V. MOHTA, J.
DATE : 27 FEBRUARY, 2015
Case Law on “Voters’ List”

Para.d - ..cecicemiennenn N However, without going to the said controversy, the
undisputed position on record shows that the stated objection was filed beyond the
prescribed period so announced. Therefore, the Authority ought not to have accepted the
said objection dated 15 January 2015, therefore there is no guestion in the eyes of law to
accept the same, apart from no hearing so given to the concerned persons.

Para.5 - The submission made by the learned AGP that these Rules, basically Rules 3 and
8, not contemplate that the personal hearing should be given before passing the order, is
unsustainable. We have to read the whole procedure and concept that the members’ or
the Society's objection should be considered to publish and get finalize the voters list,
which are essential part for the Society's election, just cannot be overlooked and cannot
be decided without giving apportunity to the concemed, before passing positive and for
negative order. The purpose of giving time and/or oppartunity, if any, even to the
Objectors, is to see that the clear final voters list is prepared in accordance with law, so
that respective election can be proceeded accordingly. The concept of "the inquiry”, so
read and submitted, cannot be dealt with in isolation. There is no question of making just
inquiry, if the case is made out by the Objector and the other side referring to and/or
dealing with the final voters list, the basic inherent principle of natural justice, which
definitely covered the aspect of equal opportunity to both the parties and hearing. All
these elements are missing in the present case. Therefore, though the election
programme is fixed, | am inclined to grant reliel to the Petitioners. ..................

P
WRIT PETITION NO.1035 OF 2015
CORAM : ANQOP V. MOHTA, J.
DATE : 22 FEBRUARY, 2015
Case Law on “Voters’ List"

BRra. & < oot fapdamkd Therefore, in this restricted background, I am inclined to
interfere with the order so passed by the Returning Officer for the basic reason that before
passing order on 17 January 2015, declaring the Petitioners as defaulters unilaterally,
without giving any opportunity to them at the appropriate time, this itsell in my view, is
clearly in breach of provisions of law, apart from the basic principle of natural justice.

Ehkddkd
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WRIT PETITION NO.637 OF 2015
CORAM : M.S5.SONAK, J.
DATE : 21 JANUARY, 2015
Case Law on “Voters’ List”

Para. 10 - .................... Someshwar Sahakari Sakhar Karkhana Limited vs. Shrinivas
Patil & ors. and decision of the Supreme Court in case of Shri Sant Sanduguru Janardan
Swami (Moingiri Maharaj} Sahakari Dugdha Utpadak Sanstha Vs. State of Maharashtira.

Para. 14 - The petitioners have placed on record materials which would indicate that they
have been members of the society from the year 2008. In this regard, to begin with
reference can be made to Audit Reports from the years 2008 to the year 2013, which slate
that new members have been enrolled after complying with the legal provisions and
further such members have paid the entrance fees. To these Audit Reports, is annexed a
list of such members. The list includes the names of the petitioners. Further the
petitioners have placed on record the receipts indicating payment of entrance fees. The
receipts bear the signature of the then Secretary of the society. The circumstance that the
receipts do not bear the signature of the person who has paid the entrance fees, at least at
this stage is irrelevant. The receipts bear the names of the petitioners. This is yet
another indication that the petitioners were the members of the Society. Finally, the
petitteners have produced on record ledgers (short term loan ledgers), which indicate that
the society has advanced loans to some of the petitioners, in their capacity as members of
the society. The entries in the loan ledgers relate to various dates prior to the publication
of the list of the provisional voters. Qbviously, all such materials cannot be said to have
been fabricated or manipulated by the petitioners. It will be fair that this is not even the
case of respondent Nos.4 and 5, who merely say that the petitioners are bogus members,
without in any manner substantiating the basis of their allegations. Further, all this
indicates that the Secretary suppressed such materials' from the Returning Officer, and
the Returning Officer by virtually abdicating his powers to the say of such Secretary has
made the impugned order, which results in deletion of almmest 66 names from the volers
list to the Society, which comprised in all about 378 voters.

Para.15 - ......ccceveneee seressesenness NEVErtheless, Returning Officer in terms of the prescribed
procedure 1s required to undertake enquiries. Such enquiries would contemplate fair and
impartial enquiries. Such enquiries cannot be equated with merely seeking say from the
Secretary and thereafter blindly accepting such say, without effective enquiries. This is
what appears to have happened in the present case. Besides, this Court in case of
Wamanrao Satpute (supra) has made a distinction between the process, which results in
addition of certain names to the voters list and deletion of names from the voters list.
This Court has held that in case of addition of a person in the list of voters normally it is
the satisfaction of the competent authority as regards that persons entitlement for being
registered as a voter, But in so far as the deletion of the name of the voter already
included either in the provisional list of voters or more particularly in a final list of voters
is concerned, it is necessarily provided that before ordering the deleting of the name of a
particular voter from the voters list that the competent authority shall give a person
concerned a reasonable opportunity of being heard in respect of action proposed to be
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taken in this matter. The importance and necessity of giving of a reasonable opportunity
of being heard to the person whese name is being sought to be deleted relates to a facet of
natural justice. in the said case, this Court set aside the order, by which the names of the
petitioners were deleted, by overruling the objections based upon availability of alternate
remedy.

Para. 17 - In the present case, the impugned order is almost entirely non-speaking. The
impugned order is almost entirely based upen say submitted by the Secretary. There is
prima-facie material, which indicates that the Secretary has suppressed relevant materials
from the Returning Officer. The Retumning Officer also made no efforts whatsoever to at
least notice seme of the petitioners, whose names he has now deleted from the final voters
list. ‘There is strong prima-facie material on record which indicates that the petitioners
have been members of the society from the year 2008. The material cannot be overlooked
at this stage.

dede el
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